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29 Kathleen Kemp, “Lawyers, Politics and
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67 (1986): 267-268. Alexis de Tocqueville
recognized over a century ago that lawyers
develop “certain habits of order, a taste for
formalities, and a kind of instinctive regard for
the regular connection of ideas, which naturally
render them very hostile to the revolutionary
spirit and the unreflecting passions of the
multitude.” Alexis de Tocqueville, 1 Democracy
in America (Phillips Bradley ed., Alfred A, Knopf
1945) (1834), 273,

30 Thomas Q. McGarity, “The Internal Structure
of EPA Rulemaking,” Law and Contemporary
Problems 54 (1991): 57, 64. For a thoughtful and
analytical dissent to the view that lawyers hold a
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from policymakers, see John P. Plumlee,
“Lawyers as Bureaucrats: The Impact of Legal
Training in the Higher Civil Service,” Public
Administration Review 41 (1981). 225-226.
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Frederickson, Toward a New Public
Administration: The Minnowbrook Perspective
(Frank E, Marini, ed. Scranton, PA: Chandler
Publishing, 1971).

38 Macey, 118.

39 Macey, 113; Robert A, Katzmann, Regulatory
Bureaucracy : The Federal Trade Commission
and Antitrust Policy (Cambridge, MA: MIT Press,
1980), 51.

40 plumlee, “Lawyers as Bureaucrats: The
Impact of Legal Training in the Higher Civil
Service," 221.

41 Ihid, 78. McGarity's study defined its goals as
follows: (1) Timeliness: producing rules in a
timely fashion; (2) Administrative Efficiency:
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perspective; (5) Fidelity to Statute: implementing
policies that are consistent with the agency’s
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Rulemaking,” 61.
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renamed the assembly-line model), outside
advisor, and adversarial. In “The Role of
Government Attorneys in Regulatory Agency
Rulemaking,” which specifically applied to the
role of lawyers in rulemaking decisions,
McGarity eliminated both the outside advisor and
adversarial models because they were not used
for lawyers in this context. He rejects the outside
advisor model because, in the rulemaking
context, lawyers, at minimum, retain veto power
over statutory questions. I examine the outside
advisor approach because it is applicable to
agency lawyers in other contexts such as day-to-
day decisionmaking or implementation of
promulgated rules. McGarity’s observation that it
would be rare for an agency to pit legal expertise
against technical or economic expertise is viable
in any context.
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86 United States Department of Education,
User's Guide to the Office of the General

Counsel (May 1998), OGC divisions include
Ethics Counsel (5 lawyers), Educational
Equity and Research (14 lawyers),
Elementary, Secondary, Adult, and
Vocational Education (17 lawyers);
Business and Administrative Law (14
lawyers), Postsecondary Education (17
lawyers), Legislative Counsel (6
lawyers) and Regulatory Services (4
lawvyers).

87 Orlando, interview.

88 An exception to this separation occurs
during budget season when one designated
attorney meets with each program examiner to
discuss the language of the budget program by
program in order to provide a legal perspective
on budgetary issues.

89 OMB took a first step toward bridging the
gap between lawyers and policymakers by hiring
staff with legal backgrounds for several of their
program offices (Orlando, 1999).

90 Orlando, interview,
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