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federal laws; accordingly, the answer
must be found in an analysis of the
history and understanding of the
structure of the Constitution and the
Court’s precedents,30

In this case, the United States re-
lied on portions of The Federalist to
argue that the Framers intended the
federal government to impose federal
responsibilities on state executives.
But Justice Scalia countered by saying
that the earliest Congressional enact-
ments do not seem to contain evi-
dence of any implicit assumption that
the federal government could com-
mand a state’s executive powers in
the absence of constitutional authori-
zation.3?

Justice Scalia concluded that the
government had overlooked the
foundation of federalism implied in
The Federalist, noting that The
Federalist does not contemplate a sit-
uation where a state executive per-
forms federal duties without giving
consent.3® In Scalia's view, the gov-
ernment falsely assumed state con-
sent here® and concluded the first
part of his holding by emphasizing
that United States history does not
display any tradition of commanding
state executives to carry out federal
mandates. 40

The next section of the holding
addressed the issue of dual sover-
eignty described in Gregory v.
Ashcroft 41 where the Court held that
the Federal government may not de-
termine age criteria for state public
servants. The premise for dual sover-
eignty is that states give up some of
their powers to the federal govern-

ment but retain a residual sovereignty
that is implicit in the Tenth Amend-
ment.42 The majority of the Court thus
asserted that the Framers intended an
arrangement where the federal and
state governments would exercise
concurrent authority and power. 43

The majority of the Court was also
unimpressed by the government’s as-
sertion that the Brady act was permis-
sible as “necessary and proper” to the
exercise of Commerce Clause power
given to Congress in Arsticle I of the
Constitution. The majority of the
Court argued that the Brady law does
not meet the “proper” part of “neces-
sary and proper” because the law vio-
lates principles of state sovereignty.

The first part of the Scalia holding
was prologue to the most significant
and conclusive precedent used in the
majority’s reasoning, New York v.
United States,¥ where the Court held
that the federal government may not
compel states to enact or administer
federal regulatory programs.4 The
government (and the justices who
dissented from the majority opinion)
attempted to argue that the Brady
act’s background check could be dis-
tinguished from New York v. United
States because of the following:

(1) the Bracdy act does not re-
quire state officials to make
policy;

(2) requiring state officers to
perform discrete ministerial
federal tasks does not diminish
the official’s state or federal
accountability;



(3) the Brady act is addressed to
individual CLEOs while the
provisions struck down in
New York v. United States
were aimed at the state as a
total governmental entity.46

The majority found none of this
compelling and dismissed the argu-
ment by asserting that the purpose of
the Brady act’s background check is
to compel state officers to carry out a
federal program. The law, therefore,
compromises and offends the princi-
ples of dual sovereignty.47

. The second and third part of the
majority holding was aimed at proce-
dural matters such as requirements
for CLEOs to dispose of all Brady act
forms and recordsf® and to give
prospective purchasers written state-
ments of ineligibility.4° The provi-
sions were deemed inoperative, not
unconstitutional.0

Raines v. Byrd: Congressional
Standing — The Line Item
Veto Saga Continues

The latest chapter in the political
struggle known as the line item veto
was acted out on May 27, 1997, when
the Court heard arguments on Raines
v. Byrd.51 This case has also been in-
accurately described as a decision on
the constitutionality of the line item
veto when, in fact, the case concerns
standing to bring a suit to challenge
‘the president’s line item veto.

The suit began with an action
filed in the U.S. District Court for the
District of Columbia by Senators
Robert Byrd, Carl Levin and Daniel
Patrick Moynihan, retired Senator
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Mark Hatfield, and U.S. Representa-
tives David Skaggs and Henry
Waxman, The suit claimed that the
Line Item Veto Act violated Article 1
of the Constitution by allowing the
president to repeal and cancel provi-
sions of federal law without
Congressional input. The District
Court declared the Line Item Veto Act
unconstitutional and the case was di-
rectly appealed to the Supreme Court
which held that the congressmen
lacked standing to sue. The Court
went on to vacate the District Court’s
judgement and dismissed the com-
plaint.

When the line item veto bill came
up for a vote in Congress, the ap-
pellees voted against its passage;
however, the bill ultimately passed.52
The president signed the Line Item
Veto Act into law on April 4, 1996,53
and the act became effective on
January 1, 1997.54 The following day,
the congressmen filed a complaint in
the U.S. District Court for the District
of Columbia against the Secretary of
the Treasury and the Director of the
Office of Management and Budget al-
leging that the act was unconstitution-
al,

Chief Justice Rehnquist delivered
the opinion of the Court. The Chief
Justice began his opinion by explain-
ing the Court’s interpretation of the
doctrine of standing as applied to fed-
eral courts which is based on the
“case or controversy” requirements in
Article III of the Constitution.
According to the Chief Justice, the
Court understands this requirement to
mean that the parties before the fed-
eral courts must have a particular per-
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sonal injury that is concrete and oth-
erwise judicially cognizable>3; in oth-
er words, the Court said that, in order
to sue, the legislators must show that
they have been harmed. Absent such
a showing, plaintiffs do not belong in
court because no dispute exists for
the courts to decide.

The congressmen argued that
they were similarly situated to the
plaintiff in a case called Powell v,
McCormick®® where the Court held
that a congressman had standing to
challenge the constitutionality of his
exclusion from the House of Repre-
sentatives. Chief Justice Rehnquist
was unimpressed by this argument,
emphasizing that the dispute in
Poweli—the denial of a congressional
seat—demonstrated a concrete and
particular injury, that is, the denial of
something to which the congressman
believed he was entitled.5? Chief
Justice Rehnquist went on to say that
the Raines case did not demonstrate
how the appellees, as opposed to
other members of the House or
Senate, were singled out for negative
treatment.>8

The majority of the Court saw
Raines as a case where damage had
assertedly come to the legislative
branch of government; thus plaintiffs
were claiming a type of institutional
injury. However, the Court stressed
that the plaintiff’s claims were based
on an assumed entitlement to politi-
cal power. The Chief Justice also
made it clear that elected officials are
not entitled to political power and
that a claim based on such an as-
sumed entitlement cannot be con-

verted to a judicially cognizable dis-
pute.5?

The congressmen, for their part,
argued that they were similarly situat-
ed to state legislators in a case called
Coleman v. Miller® where the Court
held that a state legislator had suf-
fered “institutional injury” and thus
had standing to challenge the actions
of the state’s lieutenant governor who
broke a tie vote on a proposed
amendment to the Constitution. The
rule in Coleman was that legislators
who have voted to enact or defeat a
particular piece of legislation have
standing to sue if an action takes
places that nullifies their vote .51

Again, the majority did not agree
with the appellees’ arguments. Chief
Justice Rehnquist noted that the con-
gressmen did not allege facts similar
to Coleman: the congressmen here
did not vote for a specific bill that had
sufficient votes to pass but was
nonetheless defeated. Instead, the
legislators simply cast votes that were
given full effect but were ultimately
on the losing side of the vote. Chief
Justice Rehnquist rejected the idea
that such a routine legislative situa-
tion was worthy of federal standing.62

The majority also stressed the fact
that the congressmen claiming institu-
tional damages on behalf of Congress
had not been authorized by either
body to represent Congress in this ac-
tion. The Court also noted that both
houses of Congress actively opposed
the suit. Finally, the majority empha-
sized that a suit for damages, real or
imagined, may still be sought by
Congress itself. The Court also did not



bar Congress from repealing the act if
it so chose.63

Chandler v. Miller: Symbolic
Efforts to Fight the War on
Drugs Cannot Burden Privacy

In 1990, the Georgia legislature
passed a bill requiring candidates for
some state elected offices to submit
to a drug test for marijuana, cocaine,
opiates, amphetamines and phency-
clidines. A candidate could not quali-
fy for a spot on the state ballot unless
a certificate was presented from a
state-approved laboratory 30 days be-
fore the time for nomination or elec-
tion. The certificate had to indicate
negative test results for the aforemen-
tioned types of drugs.

The petitioners, Chandler and
three other Libertarian Party candi-
dates, challenged the statute primarily
on Fourth Amendment grounds as an
unreasonable suspicionless search
but also raised First and Fourteenth
Amendment concerns. The petition-
ers filed suit in the District Court about
one month before the deadline for
submission of the certificates. The pe-
titioners named the governor of
Georgia and two state administrative
officials as defendants. The District
Court denied petitioners’ motion for a
preliminary injunction and entered a
judgment for the defendants.

The Eleventh Circuit Court of
Appeals affirmed the District Court
decision%, agreeing that the tests
were searches but reasoning that the
statute ‘served “special needs” other
than the ordinary needs of law en-
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forcement.65 The Circuit Court also
held that the statute, as applied to pe-
titioners, was not inconsistent with
the Fourth and Fourteenth Amend-
ments,66

In order for a search to be reason-
able under the Fourth Amendment, it
should be based on individualized
suspicion of some wrongdoing.67
Occasionally, the Court will recognize
exceptions to this rule based on “spe-
cial needs, beyond the normal need
for law enforcement”®® but when rec-
ognizing “special needs” courts must
examine the context of the case and
the competing private and public in-
terests advanced by the parties.69
Relying on the Court’s precedents,
Justice Ginsburg, writing for the ma-
jority, reversed the District Court’s de-
cision upholding the Georgia drug
test law.

In other cases where the special
needs assertion has been successful,
the Supreme Court has found drug
tests to be valid when they are de-
signed to be minimally intrusive and
to address the need to respond to a
compelling state necessity such as
public safety.7® The Court has also
found a “special needs” analysis to be
valid when the state makes a com-
pelling case to use a drug test to as-
sess the effect of drugs on a
particularly vulnerable population
such as school children.”!

Lawyers for the governor of
Georgia used a Tenth Amendment ar-
gument, claiming that the drug test
statute was valid under the sovereign-
ty that was reserved to states under
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the Tenth Amendment to establish
qualifications for elected officials.”?
However, the Court rejected this fed-
eralism argument by stressing that the
Court was aware of no legal prece-
dent that allowed state sovereignty to
lessen constraints on state action im-
posed by the Fourth Amendment.”3

The Court was disturbed that the
state did not attempt to develop any
foundation to justify a compelling
state interest to impose the drug test
on candidates for elected office. No
evidence of drug use was shown
among Georgia’s elected officials and
no attempt was made to link state
elected officials to any high-risk or
safety-sensitive conduct. The state
did not even link the drug test to any
of its other drug interdiction efforts.
Given the lack of a compelling state
interest, the Court held that this case
was an example of a state govern-
ment engaging in a scheme to
demonstrate a symbolic commitment
to the war on drugs by burdening pri-
vacy.

Many Supreme Court cases from
the past year involved controversies
in which significant legal issues—
such as the scope of presidential im-
munity and the state’s role in the war
on drugs—arose in the context of
contemporary challenges in public
administration. These court opinions
are useful for guiding public adminis-
trators’ actions and decisions in an in-
creasingly complex world.«*
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