

















In another recent separation-of-powers case, Walter Nixon
v. U.S.,™ the Supreme Court addressed the extent to which
the judiciary will inquire into the exact procedures that

the Senate uses when impeaching an individual. The Court
concluded that the procedures are to be determined by
the Senate except where the Constitution specifically
provides otherwise,

In Walter Nixon, the Senate had convicted Walter Nixon
(a former U.S. District Judge) on two articles of impeach-
ment, thereby removing him from office. Pursuant to a
Senate rule, a Senate committee (rather than the full Sen-
ate) had conducted Nixon’s evidentiary hearing. Nixon
claimed that this procedure violated the Constitutional
grant of authority to the Senate to “try” all impeachments
because the procedure prohibits the whole Senate from
taking part in the evidentiary hearings.” At issue was the
construction of the term “try” as used in the Constitution-
al grant of authority to the Senate. In deciding the case,
the Supreme Court applied the concept of “nonjusticiabil-
ity.” The Court explained that a controversy is nonjusti-
ciable where there is either a “textually demonstrable
constitutional commitment of the issue to a coordinate
political department” or a “lack of judicially discoverable
and manageable standards for resolving [the issue).””
The Court found the issue raised by Walter Nixon non-
justiciable for two reasons and therefore affirmed the
lower court’s dismissal of the complaint.

The first basis for the finding of nonjusticiability was that
“the use of the word ‘try’ in the first sentence of the
Impeachment Trial Clause lacks sufficient precision to
afford any judicially manageable standard for review.””
In other words, the Court acknowledged at the outset

that no guidelines were available to help the Justices
determine the meaning of “try” and without such guide-
lines the Court was unable to answer the question present-
ed by Walter Nixon. The second basis was the “textual
commitment” of the determination to the Senate. In this
regard, the Court noted three “very specific requirements”
that the Constitution imposes on the Senate when trying
impeachments: the members must be under oath, a two-
thirds vote is required to convict, and the Chief Justice
presides when the President is tred. The Court opined that
these limitations suggest that the Framers did not intend

to impose ‘additional limitations on the form of the Senate
proceedings by the use of the word “try.”

As support for this conclusion, the Court in Nixon noted
that judicial review of the impeachment trial process would
be “counterintuitive” because it “would place final review-
ing authority with respect to impeachments in the hands
of the same body that the impeachment process is meant
to regulate,” and would be inconsistent with the system of
checks and balances. “Judicial review [of impeachment
trials] would remove the only check placed on the Judicial
Branch by the Framers.”” '

Nixon thus precludes judicial review of the means of
conducting Senate impeachment trials themselves. Nixon
does not, however, preclude judicial review of Senate
compliance with the three “very specific requirements”
(set forth above) that the Constitution imposes on the
Senate in comnection with impeachment. Those specific
requirements obviously do not have “a lack of judicially
discoverable and manageable standards” about which the
Nixon decision expresses concem. *
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Notes

t The author thanks Andrea Askowitz for her assistance in
selecting, analyzing and summarizing many of the cases report-
ed here. Her commitment of time and effort and her contribu-
tion to this article were invaluable.

1 Nathaniel Lindley, English jurist, Robert v. Guyrfai Districe
Council, LR. 2 CD. 614,

2 113 5.Ct. 2539 (1993).

3 Darby v. Kemp, 957 F.2d 145 (4th Cir. 1992).
45 U.S.C. Sec. 701-706 (1988).

55 U.S.C. Sec. 704 (1988).

6 The Court noted that “[ilt is perhaps surprising that it has tak-
en over 45 years since the passage of the APA for this Court
definitively to address this question.” 113 S.Ct. at 2544.

7 24 CFR. Sec. 73.609 (1993).

8 42 US.C. Sec. 12101-12213 (Supp. 1992).

9 10 F.3d 17 (1st Cir. 1993).

10 9 F,3d 1067 (3d Cir. 1993).

11 pyp. 1. No. 93-112, Sec. 7, 87 Stat. 361 (1973).

12 42 U.S.C. Sec. 12147 (Supp. 1992).

13 9 p.3d at 1072, citing 28 CFR. Sec. 36 (1993).

14 4R REP. NO. 485, 101st Cong,, 2d Sess. 3 (1990) at 64.
15 9 F.3d at 1075.

16 An “undue burden” defense is available with respect to an
inability to meet the Act’s timetable for making existing facilities
which are not otherwise being altered accessible to the dis-
abled. To successfully assert the defense, a public entity must
demonstrate that compliance would involve an undue adminis-
trative or financial burden, considering all available resources.
See 28 C.F.R. Sec. 35.150(@)(3) (1993).

17 113 s.Ct. 2816, 125 L.Ed.2d 511 (1993). Among the initial
defendants were certain individuals in both state and federal
govemnment, but the district court dismissed the federal officials
and the Supreme Court upheld that dismissal, addressing in
detail only the claims against the state govemment officials.

18 113 s.ct. at 2819.
19 42 US.C. Sec. 1973-1973p (1988).
20 49 U.S.C. Sec. 1973 (1988).

21 The Court noted that one district was “hook shaped with fin-
ger-like extensions” and that the other “winds in snake-like fashion
through tobacco country, financial centers, and manufacturing ar-
eas ‘until it gobbles in enough enclaves of black neighbothoods.’”
113 S.Ct. at 2820-21, quoting the district court’s dissenting opinion.

56

22 (3.8, CONST. amend XIV, Sec. 1.
23 113 5.Ct. at 2828.
24 113 s.Ct, at 2828.

25 Quoted language is from Justice White’s dissenting opinion,
113 S.Ct. at 2834.

26 Hayes v. Louisiana, 839 F.Supp. 1188 (W.D.La. 1994)
27 113 $.Ct. 1075 (1993).
28 113 S.Ct. 1149 (1993).

29 The Court emphasized that the district court had addressed
a minority group’s ability to actually determine election results
in a district (by configuring the district to have a majority of
an ethnic group that is a minority in the state or locality as a
whole), rather than merely influence election results, Accord-
ingly, the Supreme Court expressly declined “to resolve
whether, when a plaintiff alleges that a voting practice or
procedure impairs 2 minority’s ability to influence . . . election
results, a showing of geographical compactess of a minority
group not sufficiently large to constitute a majority will suffice.”
113 S.Ct. at 1084, citing Thornburg v. Gingles, 478 U.S. 30
(1986). (Emphasis added.)

30 113 s.Ct. at 1084. (Emphasis added.)
31113 s.Ct. at 1084-85.

32 113 s.ct at 1082.

33 113 s.Ct. at 1080. (Emphasis in original))
34 113 s.ct. 1249.

35 The plaintiffs also alleged that the reapportionment plan
violated the Fourteenth and Fifieenth Amendments, U.S.
CONST. amend. XIV and XV. The Court declined to determine
whether the Fifteenth Amendment’s prohibition of an abridge-
ment of a right to vote applies to “vote-dilution” claims, stating,
“IWle have never held any legislative apportionment inconsis-
tent with the Fifteenth Amendment.” 113 S.Ct. at 1158. The
Court found that even if the Fifteenth Amendment applied, its
violation would only exist if discrimination were intentional;
the Court found the district court’s finding of intentional
discrimination “clearly erroneous.” Id. The Supreme Court’s
Fourteenth Amendment analysis dealt with alleged inequality
of district size, not with racial claims. The Court explicitly
declined to reach any racially based Fourteenth Amendment
challenge. Jd. at 1157.

36 The Court described the plaintiffs as “wo Democratic mem-
bers of the Board [established by the Ohio constitution to peri-
odically reapportion electoral districts), and various Democratic
electors and legislators.” 113 8.Ct. at 1153,

37 113 s.ct. at 1158.

GW Policy Perspectives 1994



38 990 F.2d 1271 (D.C. Cir. 1993).

39 5 U.s.Cc. App. Sec. 501(b) (Supp. 1992).
40 (1.5, CONST. amend. 1.

41 990 F.2d at 1274.

42 990 F.2d at 1275.

43 A di:ssenting judge argued that the statute was sufficiently

tailored 1o survive an “overbreadth” First Amendment challenge.

The dissenter contended that the case was indistinguishable
from Sanjour v. E.P.A., 984 F.2d 434 (D.C. Cir. 1993), in which
the same court rejected an overbreadth challenge to an admin-
jstrative ethics regulation banning travel expense reimburse-
ment for unofficial engagements. The ban at issue in Sarjour,
however, applied only to non-governmentally authorized
speaking or writing engagements on subject matter focusing
specifically on the government employee’s official duties, By
contrast, the ban in National Treasury Employees involved a
ban on payments without regard to the subject matter of the
engagement, and is therefore arguably distinguishable.

44 990 F.2d at 1278.

5 petition for certiorari (request for review) was filed in
the Supreme Court on January 19, 1994, and was granted on
April 18, 1994.

46 The Clinton administration’s decision to appeal National
Treasury Employees to the Supreme Court may suggest an
emphasis on the government interest (recognized by the
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