


several steps to reduce or eliminate abuses, including: (1)
instructing the Attorney General to establish a ceiling on
the number of reconsideration and reopening motions that
an alien can file; (2) reducing the time for seeking judicial
review of a final deportation order; and (3) implementing a
provision designed to consolidate petitions for agency
reconsideration of deportation orders with petitions for
judicial review of those orders,"™

Section 106(a)(1) requires that “a petition for review of a
final deportation order may be filed not later than 90 days
after the date of the issuance of the...order.”™ Petitioner in
Store was ordered deported by an Administrative Law
Judge in 1988, an order affirmed by the Board of
Immigration Appeals in 1991." Petitioner filed 2 motion to
reconsider his deportation order which was denied seven-
teen months later."” Within 90 days of the denial, he peti-
tioned the Court of Appeals of the Sixth Circuit for
review.™ The Court of Appeals dismissed, contending that
petitioner’s statutory appeal period had run out.” The
Supreme Court granted certiorari to resolve an inter-circuit
conflict on this issue,™

Petitioner argued that his petition seeking review of both
the deportation order and the denial of reconsideration
were timely because the petition was filed within 90 days
of the reconsideration denial.”™ At least facially, there was
precedential support for petitioner’s claim. In ICCv.
Locomotive Engineers,"™ the Court identified a rule applica-
ble to agencies under both the Hobbs Act™ and the
Administrative Procedure Act'” by which the timely filing
of a motion to reconsider rendered the underlying order
non-final for purposes of judicial review." Additionally,
Congress explicitly made the Hobbs Act applicable to the
IN A. 144

However, Justice Kennedy, writing for the majority in
Stone, affirmed the Sixth Circuit Court of Appeals’ decision.
He contended that Congress, through the amendments,
departed from the traditional procedures for judicial review
of agency orders.” While the Hobbs Act and the APA have
general application to agencies, Justice Kennedy read
Section 106 to be an explicit exception for the INS in the
limited circumstances of this case."" Specifically, he held
that the 90-day period for petition for review (as opposed
to the Hobbs Act’s 60 days) and the review/reconsideration
consolidation provision removed the controversy in Stone
from the domain of the Hobbs Act by creating a procedure
distinct from that which governs most agencies."” Under
Justice Kennedy’s analysis, the consolidation provision
keeps active and pending the underlying order, meaning
that in Stone, petitioner's motion for review was filed after
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the filing period had expired (it should have been filed
with the reconsideration order, not after seventeen months
had passed)."” Consequently, where its activities concern
deportation orders, INS is not governed by the procedures
detailed in Locomotive Engineers."

Term Limits on Public Service

U.S. Term Limits, Inc. v. Thorntorn' is a case with broad
policy implications for both private citizens and public offi-
cials seeking to limit the terms of persons democratically
elected to serve the public. The case is of particular interest
given the recent attempts by both federal and state legisla-
tures to regulate their members’ terms of service.

In Thornton, the Court addressed a challenge to an
amendment to the constitution of Arkansas limiting general
elections for the United States Congress to candidates who
have served less than three terms in the House of
Representative or less than two terms in the Senate.”™
Justice Stevens, writing for the majority, held that states
may not adopt independent qualifications for congressional
service without violating the axiom of representative
democracy manifest in the United States Constitution: the
right of the people, not the states, to choose their repre-
sentatives.”™ Justice Stevens cautioned against permitting
individual states to articulate dissimilar qualifications for
their representatives, fearing that this practice would dis-
rupt the synchronous relationship between the national
government and the people of the United States.’

In an earlier case, Powell v. McCormack,”™ the Court held
that the power granted to each House in Art. I, § 5, to
judge the “Qualifications of its Own Members” does not
include the discretion to impose participatory qualifications
other than those set forth in Article I, § 2, cl. 2, and Article
I, § 3, cl. 3 of the Constitution.”™ In Powell, the Court relied
on the legislative history of those clauses to declare that
the Framers intended the qualifications for participation in
elections to be fixed, exclusive, and unalterable by
Congress.™

In Thornion, petitioners argued that the materials cited in
Powell were inapplicable to the instant controversy.'”
Rather, they suggested that the relevant constitutional stan-
dards, contained in the Tenth Amendment principle of
reserved powers,™ imply state discretion to impose such
qualifications.” Petitioners also noted that at the time of
the Constitutional Convention, many states supported term
limits in at least some circumstances.'®

But the Court found petitioners’ argument unconvincing.
Justice Stevens argued that the Tenth Amendment only
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reserved to the states those rights which existed prior to, or
did not arise out of, the Federal Government," No state
right to set qualifications for public service existed before
the Constitution was ratified, and no state limited the term
of service of its Federal representatives.'®

Petitioners also argued that the Arkansas amendment was
constitutional under Article I because it was not an election
qualification.'® Petitioners pointed to the fact that certain
senators and representatives, prohibited from having their
names appear on the ballot, would still have the opportu-
nity to run as write-in candidates.” As such, petitioners
contended that the amendment fell short of a legally
impermissible bar to service."” The Court rejected this con-
struction of Article I, holding that constitutional rights may
not be denied, either directly or indirectly.™

Finally, petitioners contended that the Arkansas initiative
was a permissible exercise of the state power to regulate
“Times, Places and Manner of Holding Elections,” under
Article 1.'7 Again, the Court rejected petitioners’ constitu-
tional interpretation. Article I grants states authority to regu-
late election procedures to promote sound and uniform
process, not to exclude classes of candidates from federal
office." Time, place, and manner restrictions imposedl by
states are constitutional for regulating election procedures,
not imposing any substantive qualifications on a class of
potential candidates,” Such restrictions are unconstitutional
where, as here, candidates are denied access to the ballot
for reasons exterior to the electoral process.”™

Administration of Federal
Desegregation Decrees

In Missouri v. Jenkins,”" the Court held that judicial evalua-
tion of school desegregation orders should turn on
whether the constitutional violator has “complied in good
faith with the desegregation decree...and whether the ves-
tiges of past discrimination have been eliminated to the
extent practicable.”””” Commensurate with this standard, the
Court prohibited federal judges from including constitution-
ally compliant school districts in efforts to desegregate con-
stitutionally defective district(s).” In so doing, the Court
scaled back the discretion allowed federal judges charged
with the administration of federal desegregation decrees.

In Jenkins, the State of Missouri challenged a Federal
District Court judge’s authority to implement certain reme-
dies pursuant to a school desegregation order.”™ In dispute
were the District Court’s orders requiring (1) salary increas-
es for instructional and non-instructional staff within the
Kansas City, Missouri, School District (KCMSD); and (2)
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continued state funding of remedial education programs
within the KCMSD." Rather than attempting to remove the
racial identity of given schools within the KCMSD, which
was 68.3 percent black, the District Court sought to attract
students from predominantly white suburban school dis-
tricts (SSDs).”™ Both the lower courts that heard the Jenkins
dispute prior to the Supreme Court found the SSDs in com-
pliance with the Constitution, and as such could discern no
justification for including them in the District Court's deseg-
regation program.'”

In resolving the dispute in Jenkins, Chief Justice Rehnquist
relied on a previous Supreme Court case, Milliken v.
Bradely.™ The Milliken court articulated a three-part blue-
print for a permissible desegregation decree: (1) the reme-
dy must be germane to the condition which violates the
Constitution; (2) the remedy must be restorative, seeking
only to put the victims of the prohibited conduct in the
position they would have occupied minus such conduct;
and (3) the interests of state and local authorities in manag-
ing their own affairs must be a factor in the calculus of the
court devising the remedy.”

Based on the Milliken standard, the Jerkins court held that
the District Court’s desegregation program was outside its
remedial authority, Chief Justice Rehnquist criticized the
District Court’s inclusion of $SDs in its remedial plan for
the KCMSD, characterizing this practice as the implementa-
tion of an interdistrict remedy for an intradistrict violation."
According to the Chief Justice, in the absence of an inter-
district violation causing an interdistrict effect, an interdis-
trict remedy is not needed.™ Furthermore, the Chief Justice
declared that demographic changes and external factors
beyond the control of the state that affect minority student
achievement are explicitly impermissible considerations in
the remedial scheme,"” Thus, after Jenkins, a federal judge
may not attempt to attract non-minority students from out-
side a predominantly minority school district to moderate
the effects of segregation.™ Rather, a judge must tailor his
or her desegregation decrees specifically to the offending
conditions in the district.

A factor that received increased attention in Jerkins, and
which promises to militate against district court desegrega-
tion orders in the future, was local control, According to
Chief Justice Rehnquist, Supreme Court precedent requires
that significant weight be placed on the local autonomy of
school districts.™ Consequently, district courts assigned the
administration of desegregation decrees must seek to
restore state and local authorities to the control of school
systems, once “the reduction in achievement by minority
students attributable to prior de jure segregation has been
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remedied to the extent practicable.”” Reliance on this fac-
tor could signal increased hostility in the Supreme Court
toward Federal court attempts to administer desegregation
orders,

Many cases from the past year involved controversies in
which significant legal issues converged with contemporary
challenges in public administration. With a reform-minded
Congress and the upcoming Presidential election, the forth-
coming months promise to see this trend continue. %
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